PURPOSES OF CONTRACT LAW
1. Retrospectively ( What did the parties mean by what they said?
a. To provide the parties their bargain (including remedy for breach/failure to perform)

i. Contract ( an enforceable promise (usually comes out of a bargain)

b. To achieve a socially desirable result

i. i.e. court can disregard a bargain if it’s against socially policy

2. Prospectively ( What precedent do we want to guide parties in the future?
a. To provide the parties a convenient set of default rules

i. Most related to remedy ( establishes “benefit of the bargain” damages

ii. There is usually more than a single answer as to what the remedy should be when a contract is silent on the issue (precedent is therefore useful for future disputes)

b. To create socially desirable incentives 
i. To prevent strategic behavior
ii. Goal is to make parties behave in a certain way, to negotiate terms rather than rely on default rules 

iii. This goal is distinct from the others ( not designed to give the parties the bargain they wanted, but to create precedent for clear and concise agreements without strategic clauses

Statutes only serve prospective—not retrospective—goals. 

REMEDIES
Damages

· Courts usually award expectation damages, but sometimes award reliance damages (rarely restitution)

· Reliance damages – restore non-breaching party, restitution damages restore breaching party

I. Expectation Damages

Expectation Damages (benefit of the bargain damages): designed to make the victim of breach as well off as if the promise had been performed ( value of performance promised – value of performance delivered
· Standard remedy for breach of contract

· Ex) I agree to paint John’s house for $10K.  I discover it’s going to cost me $20K.  Once I repudiate the contract, John finds someone else who can paint it for $12K.

· Expectation damages = $2K

· Efficient Breach Theory: expectation damages are designed to do two things (
· Create ex post efficiency (at the time of breach, performance)

· Creates an incentive to perform only where it’s efficient to do so

· Allows promisor to make himself better off by breaching (efficient breach!), and still allow promisee to get the benefit of the bargain

· Ex above -  If contract price is $10K, it costs me $20K, and value to John is $12K

· Cost of performance = $10K; cost of breach = $2K ( more efficient for me not to perform (in my interest and in society’s interest!)

· Incentive to perform if and only if the cost of performance is less than or equal to the value of that performance (determined in housepainting example by the cost of my competitor painting instead)

· Permits breaching party to capture entire surplus from efficient termination

· Create ex ante efficiency (where expectation damages become difficult and imperfect)

· Creates an incentive to bargain rather than incur waste (Coasean Bargain)

· More effective if transaction costs are low or zero

· Ex above: If I ever breach contract, I have to pay John a $1 million penalty.

· Not going to breach because of high cost (equivalent of specific performance)

· I would rather perform and lose $10K than pay $1 million dollar penalty

· I might make a deal with John ( I will give him $5K to NOT paint his house (pay him less than I am going to lose)

· Benefit to society = $8K, because competitor can do it for $12K where it costs me $20K

· Ex post remedy works out better from an ex ante perspective as well
· Restatement 347 Measure of Damages in General
The injured party has a right to damages based on his expectation interest as measured by

· The loss in the value to him of the other party’s performance caused by its failure or deficiency plus
· Any other loss including incidental or consequential loss caused by the breach less
· Any cost or other loss that he has avoided by not having to perform
1. Hawkins v. McGee (pg. 61) – “hairy hand”
a. Hawkins sues surgeon for breach of warranty of success of operation based on his stated promise (so not covered by Fidelity insurance)
b. Expectation damages here would be a perfect hand, but trial court awarded reliance damages only – bringing Hawkins back to his poor hand state rather than his unusable hand state

c. Correct measure of damages = value of properly working hand + pain & suffering from resulting  operation minus (value of current hand + pain & suffering that resulted from the botched surgery)

d. No incidental losses because court determined that Hawkins would incur pain, suffering anyway
e. Hairy hand hypo –

i. Initial hand: $1,000, Promised hand: $5,000, Delivered hand: $0, Inflicted: $11,000 in Pain & Suffering, Pain: $1,000 necessary for routine surgery
ii. Expectation damages = $15,000 ($5,000 + $11,000 - $0 - $1,000)
2. Tongish v. Thomas (pg. 79) – Co-op case
a. Co-op was simply hedging by buying seeds from Tongish, reselling to Bambino – only earned handling fee, not subject to price fluctuation

b. Market price of seeds doubled so Tongish breaches contract with Coop

c. Issue – use contract price vs. market price (UCC 2-713) or lost profits (UCC 1-106)? 

i. Lost profits would be minimal for Coop because of resale nature of their business

ii. But contract vs. market would be windfall for Coop because had the contract not been breached, Bambino would have received opportunistic deal, not Coop

iii. If not for Bambino, these two measures would be equal.

d. Court rules that contract vs. market is appropriate because of ex ante view rather than ex post
i. Lost profits would encourage Tongish to breach whenever market exceeded contract because they would not owe any damages to Coop
Expectation damages may be understated due to Secrecy Concerns!


Motivation of breaching party may be to evoke secrets

· Solutions to secrecy problems:

· Liquidated damages

· Specific performance

· Objective recovery methods (??????)
· Arbitration

· Special procedural rules (???????)
Reliance damages: designed to make the victim of breach as well off as if the promise had never been made
· Sometimes it look like court is using reliance measure, but really just applying expectation damages under zero profit assumption

· Reliance interest should include lost opportunities, but in practice it generally does not.
· Doctor should be able to receive fee from patient who missed appt since he relied and left appt. time free
· But sometimes, courts can’t figure these out or are hard to prove so they are not awarded.
1. Nurse v. Barnes (pg. 69)
a. Nurse rented land, invested 500 lbs into it, defendant breaches early on

b. Court assigns reliance damages of 500 lbs because difficult to discern expectation damages
2. Restatement §349 Reliance damages can be reduced if breaching party can show that victim would have lost its reliance expenditures even if the breaching party had performed so reliance damages are capped by expectation measure
II. Limitations on Recovery
Foreseeability ( Damages that aren’t foreseeable at contract formation are not recoverable
Restatement 351 Unforeseeability and Related Limitations on Damages

1. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made (Think Hadley v. Baxendale!!!)
2. Loss may be foreseeable as a probable result of a breach because it follows from the breach

a. In the ordinary course of events, or

b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know. (Think Hadley v. Baxendale!!!)
3. A court may limit damages for foreseeable loss by allowing recovery only for loss incurred in reliance or otherwise if it concludes that justice requires in order to avoid disproportionate compensation
1. Hadley v. Baxendale (pg. 86) – mill, crank shaft case
a. Plaintiff didn’t stress urgency to shipping company so part didn’t come in time

b. Hadley ost profits since paid workers to stand around

c. Court held that plaintiff should bear the lost profits, not the carrier
d. This holding prevents the ex ante detriment that would be caused if court ruled the other way (if there was no foreseeability limitation) 

i. Carrier would charge everyone more for shipping, to include the high insurance cost of a scenario like this one occurring
ii. Then people shipping letters would pay insurance for those shipping diamonds ( bad deal for anyone not shipping something extremely valuable
e. Court thinks there won’t ever be unexpected losses once people know this rule ex ante such that those shipping diamonds (or urgent crank shafts) will inform carriers at time of shipping, so more precaution will be taken & insurance will be provided
i. Induces the right people to pay more for shipping
ii. Doesn’t mean unforeseeable damages go uncompensated—they will be compensated for if parties arrange for special circumstances

1. Foreseeability HYPO ( I contracted to repair a miller’s mill shaft by a certain date.  I didn’t do it by that date, and the mill was down for an extra month.  In a typical month, miller would have earned $10K in profits, but this month would have earned $100K in profits from a big order.
a. Court would hold that the $100K loss is too extraordinary, and therefore unforeseeable

f. FedEx disclaims Hadley –telling us something’s important doesn’t matter
2. Morrow v. First National Bank of Hot Springs (pg. 102) – coin collection in bank vault
a. Morrow’s coins stolen before he put in vault - sues Bank because did not tell him vault was ready 

b. Without express agreement, court requires tacit agreement btwn parties to cover more than ordinary damages

c. Court felt no tacit agreement btwn these parties:

i. Morrow’s phone call did not create an agreement that bank would be liable for stolen materials prior to availability of safety deposit boxes  

ii. Damages were large compared to consideration given – party would not have been held itself to be liable for burglary insurance over a $75 deposit box
Certainty of Harm ( When breaching party knows other party will be hurt
1. Chicago Coliseum v. Dempsey (pg. 105) – boxer Dempsey backs out of fight
a. Court rules that damages must be easily ascertainable from evidence, must flow from the act complained of

i. Did not receive expectation damages because Coliseum already admitted they would be hard to determine when pushed for injunctive relief (Restatement 352 - uncertainty)
ii. Did not receive damages based on payments to promoter Weisberg because he was also used to promote other fights
2. Anglia Television v. Reed (pg. 118) – Actor breaches at last minute on British TV movie
a. British Court rules that Reed liable for damages of expenditures of director fees, other start-up costs of getting movie off the ground since he was aware of their reliance, knew that no replacement would be available at such late stage
b. Wasted expenditure can be recovered when it is wasted by reason of defendant’s breach and defendant knows of expenditures

c. Enforces reliance damages or expectation damages assuming zero profit

3. Mistletoe Express Service v. Locke (pg. 120)

a. Locke’s business unprofitable to date, so when Mistletoe breaches, argues that Locke should only be able to recover expectation damages, which are worthless since her business is unprofitable.
b. However, Restatement 349 – injured party can choose btwn Expectation & Reliance damages – benefit of being non-breaching party!
i. Court says that injured party should be given benefit of doubt – even if doesn’t appear profitable at the moment, should be given time to turn things around

ii. Seems to prevent some strategic behavior on the part of Mistletoes who have contracts with parties in financial distress.

c. Dissent doesn’t like that Locke put in better position than if contract had been performed

i. Restatement 349 also says reliance damages can be reduced by losses that non-breaching party would have suffered if contract had been performed if shown by breaching party with reasonable certainty
ii. Apparently, majority didn’t think Mistletoe’s argument constituted reasonable certainty

d. Hypo: Contract price $150, Anticipated cost $100, Actual cost $175, Seller invests $50, Buyer breaches

i. ED would be $25 ($50 spent - $25 loss on contract{$175-$150}

ii. RD would be $50 for $ spent
Avoidability of Harm/Mitigation ( mitigation should be included in expectation damages!
· For employment contracts, obligation to seek other employment 
· Exception to mitigation is the lost volume doctrine ( See (Neri v. Retail Marine)
· Mitigation Hypo( John agrees to paint Mary’s house for $1,000, cost of painting: $500, Mary repudiates
· John’s expectation damages if he doesn’t perform: $500 ($1000 - $500)
· If he does perform: $1,000
· Mary’s costs if he doesn’t perform: $500
· Mary’s costs if he performs: $1000
· Restatement 350
· Damages are not recoverable for the loss that injured party could have avoided without undue risk, burden or humiliation, but will be recoverable if party made reasonable but unsuccessful efforts to mitigate
1. Rockingham County v. Luten Bridge Co (pg. 124) – finished work on bridge after county breached
a. Court held that Luten can’t hold Rockingham liable for damages which need not have been incurred

i. Plaintiff must mitigate the damages caused by the breach, so far as he can without causing a loss to himself
2. MacLaine Parker v. Twentieth Century Fox (pg. 128) – Bloomer Girl, Big Country fiasco
a. Court says MacLaine doesn’t have to mitigate ( Big Country not a sufficient substitute
i. Different location, different type of film, idiosyncratic value to MacLaine, lost creative control
b. Also a guaranteed compensation clause in contract ( Fox isn’t under an obligation to make Bloomer Girl, but is obligated to pay MacLaine her wages

i. Court doesn’t try to figure out how much worse Big Country would be than Bloomer Girl so gives entire benefit to MacLaine
c. Maybe could have modified contract at that point according to Hypo:

i. MacLaine could be paid additional $250,000 to cover cost of her loss of reputation

ii. Fox would be better off with profits of Big Country with MacLaine than not having movie at all

3. Neri v. Retail Marine Corp. (pg. 140) Boat sale to sick customer
a. UCC 2-718(2)(b) – Where the seller withholds delivery because of buyer’s breach, buyer entitled to restitution by which the sum of his payments exceeds 20% of value of total performance for which buyer is obligated under the contract or $500, whichever is smaller offset by amount or value of benefits received by buyer by reason of the contract
b. UCC 2-708 – (Applies here!) - Measure of damages is the profit which the seller would have made from full performance by the buyer + incidental damages, costs incurred & credit for payments or proceeds from sale minus expenses saved due to buyer’s breach
c. Breach reduced inventory, sales by 1 and therefore damages should = loss of profit on sale; the fact that boat sold for same price doesn’t change these facts
i. If only one boat, then eventual sale is considered mitigation
ii. But if supply unlimited, then there is no way to mitigate
1. Neri’s supply is considered unlimited for this purpose
d. Retail owes Neri $997 (4,250 deposit for boat – 2,579 lost profit – 674 incidental damages)
i. Incidental damages due to storing boat for extra time until next buyer found
Liquidated Damages ( Contracting Around the Default Rules
· Appropriate LD clause allows each party to rely on the other’s performance, but neither has the incentive to rely too heavily on performance.

· LD clause enforceable if

· Reasonable estimate of potential (ex ante) or actual (ex post) loss and

· Damages are generally hard to estimate and

· (if under the UCC,) can’t obtain adequate remedy otherwise

· Purposes for setting damages ex ante
· Save litigation costs

· Acknowledgement that profits are uncertain (difficulty of expectation interest in that event)

· Protecting secrecy interest

· Idiosyncratic valuation by one or both parties

· Insurance

· To prevent overreliance
· Hypo:
· Entrepreneur will be constructing rollercoaster for the next year, needs to spend $ on advertising, how should they consider whether to advertise or not?

· Consider probability that roller coaster will not be built
1. Lake River v. Carborundum (pg. 159) No facts in this case
a. Some specified or liquidated damages are so high they are unenforceable, because they are more like a penalty for one of the parties—contract law hates penalties

i. Liquidated damages that turn out to be too high ex post are enforceable only if:
1. Damages are a reasonable estimate measured at the time of contract formation AND
2. Parties expected difficulty in measurement at the time of contract
b. Here there was a take or pay clause: party has to pay for full performance whether or not he repudiates contract ( not a reasonable estimate of damages, because doesn’t take into account the time of repudiation

c. Wasn’t fair here to fix damages for repudiation without regard to what costs the victim of breach would have saved

d. Restatement 356 – Damages for breach may be liquidated but only at an amount reasonable in the light of anticipated loss or proof of loss
i. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.
2. Kemble v. Farren  (pg. 149) Comedian contract
a. Jury didn’t award full 1000 lb liquidated damages clause, appellate court agreed because the way the contract was written, Farren’s missing one performance in 4 seasons would be 1000 lb penalty
b. Problem arose from bad drafting
c. If Kemble was profiting by 4 lbs per show & 150 shows per year, then maybe lost 1800 lbs over the 3 missed seasons

i. So maybe damages written in the contract were actually appropriate in this instance of breach

1. But jury thought otherwise and court saw no sufficient reason to overrule
3. Wassenaar v. Towne Hotel (pg. 151)
a. 1/1/77 – Wassenaar signs contract for 3 years, gets fired 3/31/78, gets new job 6/14/78

b. LD clause said that if fired, Wassenaar to be paid salary for remaining term of contract

c. If the LD clause deemed valid, no duty to mitigate on the part of Wassenaar! (don’t want him sitting around for 3 years rather than looking for new job)

d. Court says that it is breaching party’s burden is to prove that the damages clause was unreasonable
e. This produces a likely windfall for Wassenaar compared to if there were no clause, but court says “not unreasonable to assume that the parties might have anticipated elements of consequential damages…to include salary lost while out of work, expenses of finding a new job, lower salary on the new job and consequential damages”

i. This is in contrast to the initial appellate court, which thought that it was easy to compare salaries & thus considered the clause to be unreasonable.

f. Standards to evaluate LD clause:
i. Reasonable Test
1. Enforceable only if reasonable in light of anticipated (ex ante) or actual (ex post) harm caused by breach
ii. Uncertainty Test
1. Enforceable only if reasonable in light of difficulty proving loss

4. U.S. v. Bethlehem Steel (discussed in class)

a. U.S. & Bethlehem contracted – for every day Bethlehem late, would owe damages

b. At the time of contract, looked like U.S. would be going to war; however, no war ensued

c. So when breached, Bethlehem thought they would owe merely nominal damages because no real damage on the part of U.S. since didn’t need steel with no war

d. But court ruled ex ante damages – look towards expectations of parties at origin

5. Think of alternative contract structure to avoid LD concept – provide incentives rather than damages!
a. Hypo: Price of house $100,000, Time to complete 180 days, Damages caused by delay: $1,000

i. If expected time to complete is 200 days, say price is $80,000 plus $1,000 for each day completed early
Punitive Damages & Arbitration
1. Restatement (2nd) §355 ( Punitive Damages

a. Punitive damages aren’t part of contract law, but contract law doesn’t interfere with punitive damages if they would be available under tort law
2. Garrity v. Lyle Stuart (pg. 162) – says that punitive damages awarded in arbitration not appropriate since remedy would not have been available in court

3. Willoughby Roofing v. Kajima (pg. 168) – rejects Garrity because would require arbitration & a trial – waste of resources & could give way to strategic behavior on part of breaching party
4. Punitive damages can generally be granted in arbitration so long as they are written in contract
Equitable Remedies
Specific performance: extraordinary remedy, permitted when there would be an inadequate remedy at law (when expectation damages are inadequate or difficult to calculate, i.e. there is no market value)

· Usually applied in contracts for the sale of land or particularly unique goods
· Specific performance of services is never permitted

· Specific performance is justified because it won’t act as a penalty in contracts for the sale of land or unique goods, and therefore doesn’t create waste

· Because seller likely values the land/good less than the buyer, or else wouldn’t have agreed to sell 

· Exceptions: (1) after contracting to sell, seller finds another buyer who is willing to pay more, and original buyer wouldn’t be able to find him that 2nd buyer; (2) circumstances change and seller increases his valuation of the land/goods

Specific Performance - Land Contracts

· Default rule – non-breaching party entitled to specific performance regardless of adequacy of alternative legal relief

· Defendant has burden of showing that specific performance is not appropriate
· Reasons for Specific Performance:
· Difficulty in assessing monetary value of land
· Sometimes, idiosyncratic or sentimental value attached to land & property
1. Loveless v. Diehl (pg. 184)

a. Lovelesses leased land to Diehls for 3 years with option to purchase for $21,000
b. Diehls made improvements but couldn’t afford to pay $21,000

c. So, they sold to J.W. Hart for $22,000

d. But Lovelesses didn’t allow – took forcible possession of property at end of 3-year period

e. Majority gave specific performance because Diehls had made improvements to property – would have been unjust enrichment of Loveless &

i. “To refuse specific relief on account of the proposed resale would establish an unsound precedent, diminishing the transferability of property, since in similar situations prospective buyers would be reluctant to bind themselves to a purchase contract, for fear that it might prove to be unenforceable.”
ii. This is similar to contract v. market concept introduced in Tongish v. Thomas
f. Dissent believes that Diehls should only receive the $1,000 they would have received had the initial sale gone through (lost profits idea of Tongish v. Thomas)

Specific Performance - Contracts for Goods

· Contract for sale of goods will award monetary damages unless good is unique
· Unique when:

· Absence of a substitute

· Nothing else like it can be had with reasonable effort
· Sentimental value
· UCC 2-716 – Specific Performance when good unique or “in other proper circumstances”
· Sometimes specific performance appropriate when final product already completed

· Revised UCC allows parties to write specific performance relief into contract if they wish
1. Cumbest v. Harris  (pg. 189) Hand-built stereo system
a. Cumbest uses stereo as collateral to borrow money from Harris, but Harris avoids him

b. Court awards specific performance since stereo system falls into unique category

c. Stereo unique because:
i. Customized assembly so difficult to value or replicate
ii. Has sentimental value
iii. Can be turned over 
2. Scholl v. Hartzell (pg. 192) 1962 Corvette
a. Court says 1962 Chevy Corvette not a unique good in 1981 under UCC 2-716
b. Scholl requested in alternative of replevin, he wanted $4,655, which showed that monetary damages were a reasonable alternative

c. Scholl also did not cover – made no reasonable effort to seek out 1962 Corvettes elsewhere

d. Scholl’s deposit of $100 did not give Scholl right to immediate, exclusive possession of goods

3. Sedmak v. Charlie’s Chevrolet (pg. 194) Car collecter – Pace Car
a. Specific performance appropriate remedy here:

i. Prevents sleazy behavior by dealer

ii. Sedmak doesn’t have to do insane hunting to buy another Pace Car

1. Found car in Florida, Hawaii for double the price but would involve great “expense, trouble, loss, great delay & inconvenience” 

2. Cover can be included in UCC 212, 215 if need be

Specific Performance & Efficient Breach

Should there be a rule to always award specific performance?  Should parties be able to contract for specific performance?

Specific performance can allow for efficient breaches as long as:

· No secrecy exists (parties aware of each other’s valuation of product) and 
· If renegotiation is available to the parties (in the event that subjective value changes before/during/after production)
Pros of specific performance: (Schwartz on this side)
· Lower litigation costs

· More likely than monetary damages to compensate plaintiff fully

· Courts may make inadequate determination of value

Cons of specific performance: (Posner on this side)
· Courts not good at administering/supervising

· Can be costly to implement in some situations
· Sometimes impossible (like in Hawkins’ “hairy hand”)

· Bargaining process can break down leading to excessive precaution against breach 
· May lead to strategic behavior by buyer if ex post he finds out seller had another potential buyer come in offering more money

· Seller may build in additional costs in the cases where specific performance costs more than expectation damages

Specific Performance - Personal Services
Specific Performance generally not appropriate for personal services – we’re not big fans of slavery

If damage award inadequate, promisee may seek negative injunction to prevent promisor from working for another, but at the same time, courts won’t force someone into poverty.

· Negative injunction would only apply to “unique” employee

1. Duff v. Russell  (pg. 209) 
a. Russell tried to get out of performance contract by performing for Casino, but

i. She is “unique” performer – she herself brings crowds to performance
ii. Even though no explicit clause in contract that said she couldn’t perform elsewhere, schedule too demanding to do it (“negative covenant” appeared in Chicago Coliseum v. Dempsey)

1. The court looks at the “substance, not the form” of the contract

iii. Court determined the costume health concern was fraudulent

iv. Her claim that theater could fire her at any time with 2 weeks notice was misreading of contract

2. Dallas Cowboys v. Harris (pg. 219)

a. Court determined the word “unique” is more expansive than the dictionary version cited to jury

b. Harris was unique because Cowboys wouldn’t have been able to find anyone else to perform his role adequately with reasonable effort
Restitution 

Rescission/Return as a result of termination
· Party in breach is required to account for a benefit that has been conferred by the injured party

· Most common occurrence is when you pay for something before you actually get it

· i.e. pay for something before the terms of the contract are completed)
· Also applied to quasi-contracts (contracts implied in law), and contracts that are unenforceable because of a mistake—lack of requisite writing, impossibility, mistake, or incapacity

· Restatement 370, 374
· Restatement 373 – Restitution not available to injured party if performance of both parties has been completed; otherwise, injured party entitled to restitution for any benefit or part-performance previously rendered
· Restatement 371 – Restitution valued by either:
· Extent to which other party’s property has increased in value by interests advanced or

· Value to other party of what he received

I. For Breach of Contract/Restitution to the Party in Breach
1. Bush v. Canfield (pg. 236) 
a. Canfield agrees to sell quantity of wheat flour to Bush for $14K, of which $5K is paid by Bush on deposit. 
b. At time of delivery, the flour is worth $11K.  Canfield fails to perform and Bush sues.

i. So exception to the rule here – party getting good deal is breaching
c. Bush’s theory of recovery ( restitution for breach of contract

i. Damages = $5000 plus interest (money paid on deposit)

d. Canfield’s response ( Bush would have lost money on the contract since it was a bad deal for them —Canfield is saving them $3000, so only $2000 of deposit has to be returned

i. In other words, expectation damages would have been a loss of $3,000

ii. But Canfield breached, not Bush.  If Canfield enters good deal, doesn’t perform, should they still be allowed to go forward with that deal?

e. Rule of case ( breaching party can’t take advantage of the savings; can’t get negative damages
i. Can’t breach contract and then sue on it
1. Argument – how can you award expectation damages to breaching party when it had no intent to perform?
f. Dissent argues that majority ruling rescues plaintiffs from their loss & subjects defendant to warranty that flour shall not sink in price, makes him the victim of plaintiffs’ speculation
2. Britton v. Turner (pg. 243)
a. Britton agreed to work for a year for $120 for Turner; quit about ¾ of the way through

i. Breaching party suing for restitution (just like Bush v. Canfield says, Britton can’t sue on the contract for expectation damages since he breached)

ii. Court says that all-or-nothing is unfair
1. In employment context, part-performance is necessary, must be reimbursable

2. Employer can’t “return” work completed to date of performance

3. Employer wouldn’t be able to fire employee shortly before expiration & claim no damages

4. Limit for recovery is contract price, but offset for period not yet worked, expenditures in effort to mitigate (find replacement worker)

II. Restitution & “quasi-contract”
1. Cotnam v. Wisdom (pg. 251) Doctor (Wisdom) sues Cotnam’s estate for costs of emergency surgery
a. Court determines that quasi-contract existed since Cotnam would have consented if conscious

b. Court does not accept argument that it was customary for physicians to grade down charges based on ability to pay

i. This concept only applies when normal services rendered & accepted, not in emergencies

CONTRACT FORMATION
I. Objective Theory of Assent
Mutual assent is necessary for an enforceable contract
1. Embry v. Hargadine (pg. 276) – fragrance salesman
a. Fragrance salesman demands one-year contract extension or he will quit

b. Boss (McKittrick) says  “Go ahead, you’re all right” which Embry assumes means his job is safe

c. But shortly after new year, Hargadine fires Embry

d. Court says that need to look at objective assent – based on circumstances, it was perfectly reasonable for Embry to assume that McKittrick’s statement was offer of a renewal contract

i. Prevents strategic behavior of boss being vague then later justifying via secret intentions 

ii. Ruling provides incentives to parties to be clear about terms

iii. Keep in mind that this is a shortcoming and an exception to the meeting of the minds concept

1. See Restatement 17 comment c – “Manifestation of Mutual Assent” replaces “Meeting of the Minds”
2. Texaco v. Pennzoil (pg. 281)

a. Texaco argues that their meetings with Getty show that they were not assenting to deal with Pennzoil

i. But court says since Pennzoil not privy to these meetings, this evidence is not admissible to jury

b. Court says jury should only look at outward objective manifestations of assent such as SEC filing and press release
3. Lucy v. Zehmer (pg. 282) Drunken farm sale
a. Lucy offered $50K for Zehmer’s farm, Zehmer accepted but then claimed he was playing games, drunk, didn’t know what he was doing
b. Court holds that actual intent is unimportant ( manifestation of intent is key
i. Mental assent doesn’t matter

c. Zehmer telling his wife that it was a joke isn’t admissible since Lucy was unaware

d. If Lucy were aware that it was a joke, no contract would exist
II. Existence of an Offer
· Looking for whether or not a reasonable person, in the context of the situation, would interpret the statement as an offer
· Few terms are truly essential for an enforceable contract—terms must merely provide a basis for determining the existence of a breach and for giving an appropriate remedy
1. Nebraska Seed Co. v. Harsh (pg. 291)
a. Harsh communicates that he has 1800 bushels of seed and wants $2.25 per unit
b. Nebraska Seed responds “Accept your offer…Wire how soon can load.”

c. Nebraska Seed sues Harsh for non-delivery

d. Court rules that this is not an offer, merely an invitation to bargain

i. Restatement 26 – An invitation to bargain is not an offer.
ii. Restatement 24 – “Offer is the manifestation of willingness to enter into a bargain”
iii. This is merely an advertisement – especially certain since no timing included 

a. Hypo: “I have 20 cars to sell”, “I accept”

b. No contract – not clear quantity of cars

i. Court can fill in price term with market price, but can’t fill in quantity
e. UCC 2-204(3) – “Even though one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.” 

2. Leonard v. Pepsico (pg. 294)

a. No offer made because reasonable person would have known Harrier Jet offered in jest

i. Market value of jet is much more than paid for

ii. Government would not sell Harrier Jet for this purpose

iii. Commercial had qualities that suggested joke

iv. Jet not in PepsiPoints catalog

III. Written Memorials – Agreements to Agree
1. Empro v. Ball-Co (pg. 306)

a. Ball-Co wanted to be bought out, Empro expressed interest

b. Two parties signed document of expressed intent littered with “subject to definitive Asset Purchase Agreement and other conditions”

c. Deal fell apart when Ball-Co wanted dispute arose regarding security interest in land

d. Easterbrook points to several factors why this isn’t a contract

i. “Subject tos”

ii. Under general terms & conditions, each party has right to make additional demands

iii. Clear that Empro free to walk but no evidence of one-sided commitment

e. “Parties who make their agreement subject to a later definitive agreement have manifested an intent not to be bound.”

i. Easterbrook points out importance of preliminary agreements in stages while allowing either party to back out at a later date
f. Restatement 27 – “circumstances may show that [written] agreements are preliminary negotiations”
2. Texaco v. Pennzoil (pg. 309)

a. Getty & Pennzoil had an agreement to merge

b. Texaco argues that it was “agreement to agree”

i. Use of words “subject to” in one part of press release

ii. “Agreement in principle”

iii. No part performance

iv. Short agreement

c. But Pennzoil argues

i. Agreement in principle is common term of trade

ii. Press release said “shareholders will receive $110 per share cash”
iii. Since Texaco interfered so quickly, little time for performance, but even so:

1. Joint press release

2. Pennzoil made arrangements for $1 billion to be available

iv. Short agreement not so uncommon for these types of things

d. Court sides with Pennzoil – this looks like both Pennzoil & Getty objectively manifested assent to enter deal

3. 4 factor test in determining whether written manifestation is legally binding

a. Whether party expressly reserved right to be bound

b. Whether there was partial performance by one party

i. Partial performance is evidence that parties believe there is a contract

c. Whether all essential terms of contract had been agreed upon

d. Whether the complexity or magnitude of transaction was such that a formal writing would normally be accepted

IV. Revoking an Offer

Restatement 36 – Offeree’s power of acceptance may be terminated by

· Rejection or counter-offer by offeree

· Note: a communication is a counter-offer if it can be accepted
· Lapse of time

· Revocation by offeror

· Death or incapacity of either party

· Non-occurrence of condition required in contract

1. Dickinson v. Dodds (pg. 314)

a. Dickinson gave Dodds until 9AM on Friday to accept offer for land.  Before then, Dodds hears that Dickinson had offered the land to others

i. Dodds went to Dickinson’s house to accept, but was told that Dickinson had sold the property to someone else

ii. Court allowed Dickinson to back out of contract because he had effectively manifested revocation of the offer before Dodds accepted it
1.  This falls under Restatement 43 – Indirect communication of Revocation
iii. An offer is not binding – can be revoked prior to acceptance
iv. Dickinson could have also simply changed his mind, so long as his revocation was known or communicated to Dodds

2. Limits on the power to revoke

a. Restatement 45 – Option Contract Created by Part Performance or Tender 
b. Restatement 87(2) – Option contract if necessary to avoid injustice
c. Restatement 87(1) – Offer is binding as option contract if in writing & signed or made irrevocable by statute 
d. UCC 2-205: Firm offers – allows that offer will not be revocable for reasonable time, but period of irrevocability can’t exceed 3 months; firm offer must be made clearly in writing
V. Acceptance – Mirror Image Rule, Mailbox Rule, Silence
1. Ardente v. Horan (pg. 322) – Mirror Image
a. Ardente bid $250,000 for house, but then requested that personalty including dining room set, fireplace, furniture thrown in
b. Horan refused to throw in personalty, backed out of deal, Ardente sues for specific performance

c. Court rules that letter requesting personalty was a counter-offer or conditional acceptance, not a true acceptance

d. Restatement 61 – Acceptance which requests a change or addition is not invalidated unless acceptance depends on assent to changed or added terms

2. Mailbox Rule

a. The moment acceptance is put in the mailbox, the contract is considered accepted

b. Not as relevant in today’s day & age as it was before modern technology

3. Hobbs v. Massasoit Whip Co. (pg. 353) – Silence

a. Court says that silence plus prior relationship plus retention of eelskins could lead jury to conclude acceptance of offer

b. Restatement 69 – silence = acceptance where

i. offeree accepts services with reasonable opportunity to reject them knowing that provider was expecting compensation

ii. offeror has stated or given offeree reason to understand assent by silence is warranted
iii. due to prior dealings, burden on offeree to reject services

c. Hypo: Mary receives books with message “mail $100 payment unless you reject within a week by mailing them back”, Mary uses books so worthless

i. Mary has to pay for the books under Restatement 69(a)
VI. Unilateral Contracts – Acceptance by Performance (think of lost dog reward)
1. Restatement 54 – Acceptance by Performance (can be seen as an option contract – offeree has option to perform, but if they do, offeror bound by it)
a. Where offer invites acceptance by performance, no notification necessary for acceptance

b. If offeree who accepts has reason to know that offeror has no means of learning of performance, duty of offeror discharged unless

i. Offeree uses due diligence to notify offeror of acceptance

ii. Offeror learns of performance within a reasonable time

iii. Offer indicates notification of acceptance not required

2. Carlill v. Carbolic Smoke Ball Co. (pg. 329)

a. Carbolic Smoke Ball offers 100 lb reward for anyone who uses product and whose sickness isn’t cured

b. Carlill uses but influenza strikes, sues for reward

c. Carbolic Smoke Ball denies contract because Carlill didn’t communicate acceptance

d. Court rules that this is a unilateral contract – Carlill can accept by acting, no need to notify of acceptance

i. Especially true because no one knows that they’re going to sick after using the product

3. White v. Corlies & Tifft (pg. 344)

a. Merchants, builder entering agreement to build property, finalizing estimate

b. Merchants sent letter to builder “Upon an agreement to finish the offices…”

i. Builders start based on this letter

c. Court ruled no contract because no communication of acceptance

i. Buying wood does not constitute acceptance – could have used wood for anything

ii. Could have accepted by starting performance, but in that case, had to unambiguously signal to White that he was accepting

4. Refusal of contract due to lack of communication to offeror appropriate sometimes

a. Prevents strategic behavior on the part of offerees

b. Only default rule because easy for offeror, offeree to communicate with each other

5. Petterson v. Pattberg (pg. 348)

a. Pattberg sent offer to accept cash to pay off mortgage, hold offer open for 2 months
b. Petterson went to Pattberg’s house to pay off mortgage, but Pattberg said he was too late – he had already sold it and refuses to take Petterson’s money
c. Court concludes that this constitutes a withdrawal of offer prior to acceptance
d. Professor agrees with dissent since Petterson prepared to pay him at that moment

i. If any offeror could get away with what Pattberg did, would destroy unilateral contracts – could claim “I revoke” at last moment, behave strategically

6. Restatement 62
a. Offeror invites acceptance by promise or performance.  Once offeree begins performance,

i. Offeree is bound to complete

ii. Offeror is bound to contract

b. See Restatement 62 notes b & d – part-performance creates an option contract which makes offer irrevocable while preparation for performance does not equal actual performance.
i. Note d says that preparation for performance may lead to promissory estoppel – Restatement 87(2)
c. Also refer to Restatement 45 (option contracts) – performance begun must be actual performance
VII. E-Commerce & Mutual Assent

1. Caspi v. Microsoft (pg. 355) – Forum selection clause allowed; consumers can click agree or don’t agree when scrolling through the agreement
2. Ticketmaster v. Tickets.com (pg. 357) – terms, conditions placed outside plain view, no need to click for agreement
3. Specht v. Netscape (pg. 359) – had to scroll down to see arbitration clause term, court held unenforceable
DISCERNING THE AGREEMENT
I. Ambiguous Terms
· Objective Theory of Assent: doesn’t matter what people meant by what they said or did—what matters is an objective account of what they said or did

· A party can be bound to the objective meaning of words or action regardless of subjective intent

· Reason for objective theory is to foster reasonable reliance on contract terms

1. Restatement 206 – when true conflict, interpret against drafter

2. Restatement 207 – when true conflict, interpret in light of public interest

3. Raffles v. Wichelhaus (pg. 378) Peerless case
a. Buyer claims he thought contract meant a specific ship (the October Peerless), not the ship that actually delivered the cotton (the December Peerless)

b. Seller claims the ship isn’t a material issue of the contract ( as long as the product delivered was what the parties contracted for, the contract is satisfied

i. Seller’s best argument ( when the October ship came in without any cotton on it, the buyer didn’t say anything!

1. Reality check: since the contract, the price of cotton plummeted, and buyer doesn’t want it at all anymore—he’s using the fact that there are two Peerlesses to hold the seller up 

c. Court held that there was no contract, because there is no way to choose between two Peerlesses

i. Held that there was no meeting of the minds on a term of the contract (which ship)

ii. Courts don’t want to enforce contracts that don’t exist

iii. But if buyer knows or has reason to know what seller means, then there is a contract – see Restatement 201
4. Subjective/Objective Intent HYPO ( Laura is my good friend; she owns a Buick and a beloved Replicar.  She is financially distressed, and offers to sell “her car” to me for $10K.  I accept.  It turns out the market value of her Replicar is $12K, while the market value of her Buick is $8K.

a. Do we have a contract for the sale of a car?  If so, which one?

i. Objective theory may not provide an answer 

1. Buyer says contract is for Replicar ( brings in extrinsic evidence that Laura was financially distressed, willing to take a lower price than market value

2. Laura would say a reasonable person wouldn’t have believed she would sell her Replicar

ii. Subjective assent - Rule of objective assent says subjective theory doesn’t matter.  Exceptions:

1. Both parties have a subjective meaning different then the objective meaning 
2. If one party knows what the other party’s subjective intent is 

b. Revised HYPO ( If buyer thought Laura’s only car was the Replicar, court would find for the buyer, because don’t want the person with more information to take advantage of the person with less information

5. Oswald v. Allen (pg. 389) “Swiss Coin Collection”
a. Court says no contract exists according to Wichelhaus because parties never agreed to anything

i. Note that if mistake learned after contract formed but before mistake made, it can be held against the party 
ii. Should the fact that Allen’s children asked her to back out matter?
6. Weinberg v. Edelstein (pg. 393) Edelstein not allowed to sell “dresses” but sells skirt-blouse combo
a. Court says based on business practices, “ensembles may truly be considered dresses only when made by a dress manufacturer and sold to the dealer and consumer as a single unit at a single price”

b. But contract intends to protect Weinberg – what if consumers consider matching skirt-blouse combo a dress?
c. Restatement 202(2), 202(5) – determine manifestation of intent based on 1) express terms 2) course of performance, 3) course of dealing 4) usage of trade
d. Restatement 202(3) – determine manifestation of intent based on generally prevailing meaning or technical meaning within field

7. Frigaliment v. B.N.S. (pg. 397) “chicken” case

a. Frigaliment had burden of proving B.N.S. was aware of trade usage since B.N.S. relatively new to the chicken industry

i. Frigaliment could not meet this burden of proof, so B.N.S. wins

1. If burden on B.N.S., might have fallen under Restatement 201 since B.N.S. knew or had reason to know of trade usage, but “ignorant” so chicken would then assume Frigaliment’s meaning.

ii. Judge would rather find a contract than resort to Wichelhaus approach and cancel contract
8. Different Interpretive Strategies

a. Majoritarian Default

i. What would most parties in this position interpret this contract to mean?

ii. Increases chances that the court will get it right

iii. Puts burden on parties to clarify contracts if they mean something else – corrective measure going forward

iv. Might encourage contracts that would otherwise not be entered

v. Court assumes that parties know the majority terms before entering contract

b. Penalty Default

i. Negative incentive for parties to behave strategically

ii. Forces them to internalize costs of contracting

iii. Parties need to know this default if should be enforced

iv. Parties must be able to contract around this or else a bad term is stuck in the contract

c. Literal Meaning

i. Schwartz thinks courts get majoritarian, penalty wrong

1. Should have contractual literal meaning – then any dispute is foreseeable

ii. Assumes parties are rational as opposed to majoritarian

d. Individualized Tailoring

i. Tailoring contracts to what each party would have wanted
II. Agreements to Agree
1. Sun Printing v. Remington (pg. 404)

a. Sun agrees to buy paper, but no specific terms except limited by price charged by Canadian Export Company

b. Cardozo doesn’t want to create a contract out of thin air – this is simply an “agreement to agree”

c. Dissent suggests numerous solutions, which basically hurts their case

i. But their best solution is to enforce contract at maximum price – would result in a fair deal

ii. They really want to enforce a contract since the parties agreed

iii. Restatement 204 – court has the power to supply terms to fill in gaps
iv. UCC 2-305 – Open price terms
2. Texaco v. Pennzoil (pg. 410)

a. Texaco points to vague, incomplete terms as reason that contract should not be enforced

b. Court doesn’t find this persuasive – enough essential terms in the agreement that the court can fill in the gaps
III.Illusory Promises
1. There is no way for a party to breach when there is an illusory promise

a. Hypo 1
i. John promises Mary $200
ii. Mary promises to supply cupcakes up to 100, as Mary decides
1. There is no mutual contract here
b. Hypo 2
i. Suppose Mary already supplied 50 cupcakes
ii. Mary sues for payment
iii. John claims no contract
iv. Should John’s promise to pay $200 be enforced?
1. Yes, due to part performance, illusory part of contract resolved 
2. Since Mary has performed, John’s promise has to be enforced
3. Even if Mary had only given one cupcake, this contract would be enforced
2. New York Central Iron Works v. U.S. Radiator (pg. 411)

a. Agreement on the part of U.S. to supply radiators for a year

b. However, Iron’s demands were double that they had ever requested previously

c. Court concludes that contract made in good faith so parties bound by its terms – Radiator owes damages based on radiators not provided

i. Parties who contract for goods that meet a rising market are entitled to profits from good fortune

ii. Iron Works could only demand radiators up to a certain point – at which point would become breach of good faith

d. Hypo:

i. John agrees to sell, Mary to buy all sugar required for Mary’s bakery for the next 24 months
ii. After 4 months of purchasing 1,000 per month, Mary orders 10,000 lbs for the 5th month

iii. Is John bound to deliver the 10,000 lbs?

1. Probably not - Bad faith cancels out the contract
3. Eastern Airlines v. Gulf (pg. 413)

a. Contract says that Gulf to furnish jet fuel to Eastern in various cities, meet Eastern’s “fuel requirements”

b. Gulf breaches in 1974 two years after re-signing agreement demanding price increase or fuel will be shut off

c. In trial, Gulf argues that contract terms are too indefinite – who is to say what Eastern’s fuel requirements will be at any given time?

d. Court thinks that their agreement is in accordance with good faith requirements of UCC 2-306
i. “A term which measures the quantity of the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith” and not grossly disproportionate to stated estimate of output or reasonable expectation of output based on prior experience
1. Intent of UCC is to maintain contracts, avoid blowing them up at all costs

4. Wood v. Lucy, Lady Duff-Gordon (pg. 416)

a. Lady Duff-Gordon enters deal with Wood to give him “exclusive right subject to her approval” to place her endorsements on designs for a year with Lady Duff receiving one-half profits 

b. Lady Duff circumvented Wood in some instances, withheld profits so Wood sues
c. Lady Duff argues that employment agreement lacks elements of a contract

d. Cardozo disagrees

i.  “A promise may be lacking, and yet the whole writing may be instinct with an obligation perfectly expressed.  If that is so, there is a contract.”

ii. Wouldn’t be sufficient consideration but for Wood’s implicit promise to expend reasonable efforts

1. Creates “implicit promise” idea to rationalize with consideration doctrine

IV. Adhesion Contracts
1. Carnival Cruise v. Shute (pg. 424) – cruise taker injured on ship
a. Court determines that inclusion of forum selection clause results in savings for consumer

i. Forum selection provides security for Carnival Cruise to avoid international lawsuits

ii. Burden on plaintiff to prove that forum selection clause made in bad faith

b. Dissent argues not enough notice given to plaintiff – small print, no recourse to opt out

2. See Restatement 211 – Standardized Agreements
3. Companies may include unenforceable provisions in their contract to dissuade consumers from hiring a lawyer
a. For example, Microsoft’s terms claim that they are not liable for any types of damages in the event of personal injury, loss of privacy, etc.
4. Knock-out rule replaces “Last shot rule” as determination of which terms govern
a. UCC 2-207 eliminates presumption of acceptance – only terms that matter are the ones that have been negotiated by the parties; all the additional terms are knocked out unless explicitly agreed upon
b. UCC 2-207 only enforces contract terms that are mutual between both contracts; any terms that are in disagreement will be filled by default rules
c. If contracts are not significantly different, then default rules kick in; mirror image rule disregarded 
5. Step-Saver v. Wyse (pg. 439) 
a. Stepsaver, TSL (The Software Link) negotiated by telephone for TSL’s program.  
b. On package, box-top license disclaiming warranties, says that opening package indicates acceptance.

c. Disagreement as to when contract agreed on – Stepsaver says phone conversation, TSL says opening of box

d. Court concludes that box-top license is not a conditioned acceptance - is a proposal for additional terms.  Therefore, default terms apply rather than those listed on box-top.  Court notes that according to UCC 2-204(3) there is sufficient agreement for court to fill in blanks.

e. Difference between “proposal for addition” and “conditional acceptance” under UCC 2-207 – proposal for addition doesn’t automatically become part of contract once performance undertaken; conditional acceptance, however, forms contract

f. “The undisputed evidence in this case demonstrates that the terms of the license were not sufficiently important that TSL would forgo its sales to Step-Saver if TSL could not obtain Step-Saver’s consent to its terms”

6. ProCD v. Zeidenberg (pg. 451)
a. Z buys computer software with attempt to resell to trade companies for profit. Box mentions “additional terms” inside (including applicable license), but doesn’t state explicitly.
b. Z argues that he agreed to the contract upon purchase; ProCD argues that terms were abundantly clear when Z used the product, and he was also made aware that if he didn’t agree to the terms he could return the product for a refund.  Software splashed license on screen when first used – had to accept before moving on. 

i. Case is about when acceptance, and therefore agreement, is made
ii. Distinguishable from Step-Saver since no battle of forms.

c. Easterbrook held that offeror is the master of his offer ( contract is not made when the buyer pays for the product, but rather when he agrees to the terms/uses the product
i. Subtler point: Z knew what he was doing—terms were reasonable and not unexpected, and were made abundantly clear before he used the product

1. Court obviously wouldn’t uphold this if terms were unconscionable

7. Hill v. Gateway (pg. 457) – Dell Arbitration Agreement if computer not returned within 30 days
a. Hills argue contract made over the phone.
b. Easterbrook allows arbitration clause – says Hills should have been aware that terms would be in box.  Also argues policy – don’t want job of explaining terms to go to phone operator.

c. Easterbrook thinks UCC 2-207 doesn’t apply here since there is only one form.
8. Klocek v. Gateway  (pg. 461)
a. Court held that purchasing the computer formed the contract

b. When he found additional terms inside, he didn’t have to agree because contract was already formed.  He wasn’t given notice that there were additional terms (as opposed to ProCD)

c. KS court doesn’t want to follow Easterbrook’s 7th Circuit – applies UCC 2-207 and determines that Gateway accepted Klocek’s offer by shipping the computer to him.

9. Summary of last 4 cases:

a. Did buyer accept additional terms by not returning product?

i. Yes – seller’s terms control.

ii. No – UCC gap-fillers control (Klocek, StepSaver)

b. Did buyer accept counter-offer by not returning the product?

i. Yes – seller’s terms control (ProCD, Hill)

ii. No – no contract

10. See proposed revision to UCC 2-207 on pg. 464
11. UCITA pg. 369 – controversial law adopted in MD, VA that allows “pay now, terms later” contracts for software sold online
WRITTEN MANIFESTATIONS OF ASSENT
I. Parol Evidence Rule
1. General things to keep in mind:
a. If written contract complete & integrated, parol evidence not considered

b. Courts should only look beyond the written contract when the parties did not intend it to be final.

c. Parol evidence not just oral conversations – can also be prior documents

d. Careful merger/integration clauses say:  This agreement is final and supersedes all prior agreements  (“we really mean it” clause)
2. Thompson v. Libbey (p. 468)
a. Argument over quality of contracted logs, whether a certain quality was implicit in contract
b. Court excludes oral warranty (alleged by Libbey) from evidence because written agreement purports to be full document.
c. When have written contract void of uncertainty, conclusively presumed that written contract represents final agreement, side discussions are irrelevant.
3. Brown v. Oliver (p. 484)
a. Dispute whether property agreed to in contract included furniture

b. Court allowed extrinsic evidence on whether contract included furniture, even though not in contract 
c. Writing was not complete & integrated such to exclude the furniture; thus the contract is considered partially integrated (final with regard to the land but silent about furniture)
d. When the writing is completely silent on the issue in question, court is generally more willing to believe that it wasn’t covered.
4. Hypo I
a. Manufacturer agrees to ship no later than “middle of week”

b. Delivery on Thursday

c. Is this a breach?

i. Yes.

5. Hypo II

a. Manufacturer agrees to ship no later than “middle of week”

b. Delivery on Thursday.  Retailer accepts but later objects.

c. Is there a breach?

i. Probably not under UCC 2-202(a) – if term is ambiguous, look at evidence of course of performance

6. Hypo III

a. Manufacturer agrees to ship “no later than Wed”

b. Retailer accepts on Thursday, later objects

c. Is there a breach?

i. No. Remember UCC 2-208(2): Express language > course of performance > course of dealings > usage of trade.  Since the language is clear, don’t get to part performance.

7. Hypo IV

a. Builder builds house based on contract specifying linoleum foyer

b. After built, owner sues claiming verbal agreement of slate foyer.

c. Is there a breach?

i. No – written agreement supersedes oral agreement.

8. Hypo V

a. Same as Hypo IV, except owner alleges written, verbal agreements occurred at same time.

b. Is there a breach?

i. No – Restatement 215 says contemporaneous writing can’t contradict written agreement
9. Hypo VI

a. Builder builds house on part of owner’s land based on written contract

b. After built, owner claims that builder had agreed to landscape rest of land based on oral contract

c. Is there a breach?

i. Looks like a partially integrated agreement, so could probably introduce evidence of side agreement consistent with Brown v. Oliver and conclude breach.

10. Hypo VII

a. Builder agrees to build structures all over plot.

b. Owner claims that builder didn’t landscape some other structures on the plot

c. Is there a breach?

i. Probably not.  Agreement seems complete under Restatement 213(2) (integrated agreement discharges prior agreements within its scope)

11. Comparing Pacific Gas (Traynor) & Trident (Kozinski) (pp. 474-482)
a. Traynor says, in effect, words don’t have “objective meanings” (here: whether an indemnity clause covered only 3rd party property or also P’s property), extrinsic evidence should be allowed re: what parties intended.

b. Kozinski ridicules Traynor for opening the floodgates: allow objective meanings to prevail, otherwise no contract is safe
c. Kozinski’s case (where they wanted “prepayment not allowed” to be overturned) was much easier.  Doesn’t give enough credence to the challenge faced by the court with “property” in Pacific Gas.
d. Kozinski does admit that certain “terms of art” may require interpretation beyond plain meaning
e. Can get around confusion with “here’s what we mean by this term” language
12. Stages of analysis to determine whether parol evidence comes into play
a. Integration: complete, partial or no

i. Extrinsic evidence relevant for determining integration (Restatement 214)

ii. Judge decides

b. Interpretation

i. Judge decides if writing is reasonably susceptible to the meaning implied by parol evidence (Pacific Gas)

ii. If yes, extrinsic evidence is relevant and jury decides

c. Consistency

i. Inconsistent prior agreements are discharged (Rest. 213(1))

ii. Would the consistent term necessarily, certainly, naturally, ordinarily have been included in the writing? (Rest 216(2)(b))

iii. Or is there complete integration? (Rest 213(2))

13. Restatement v. UCC 

a. Restatement offers more expansive approach

i. Writing cannot prove its own completeness (Rest 210 comment b)

1. Rejects 4 corners test

ii. Evidence of an oral agreement is relevant in determining whether the agreement is integrated (Rest 209, 214, 215)
b. UCC 2-202

i. Comment 1a rejects presumption in 2-209(3) that a writing is integrated

ii. Comment 3: rejects “4 corners test”, excludes parol evidence only when would certainly have been included in writing

iii. Admits business norms

1. Even completely integrated agreement could be supplemented by norms (Pacific Gas)
iv. UCC rules basically eliminate parol evidence rule, but courts have interpreted UCC rules differently to avoid this outcome.
II. Statute of Frauds

1. Certain contracts are never enforceable without writing signed by person against whom enforcement is sought.
2. Elements
a. Goods > $500 UCC 2-201
b. Interest in realty Rest 110, Rest 125(1)
c. Rest 110:
i. Executor-administrator provision
ii. Suretyship provision – contract to answer for the duty of another
iii. Marriage provision
iv. Land contract provision
v. Performance will not be completed within 1 year
3. Exceptions
a. Reliance Rest 139, 129 (Realty)
b. Admissions by breaching party that contract existed UCC 2-201(3)(b)
c. Specially manufactured goods UCC 2-201(3)(a)
d. Goods already received & accepted UCC 2-201(3)(c)
4. Boone v. Coe (pg. 491) Poor family traveling from KY to TX
a. This is covered by Statute of Frauds (lease of land for one year commencing at future date)
b. Exceptions have since been carved into Restatement (promissory estoppel), so Boones would have had recourse had this happened today rather than 1913.
5. Riley v. Capital Airlines (pg. 495)

a. Parties enter 5-year oral contract with option to renew for methanol for aircraft

b. Court rules that no damages for breach because no executory contract according to Statute of Frauds

c. Still, court recompensed for loss in equipment based on good faith reliance on defendant’s specifications.
6. S of F Policy – 
a. To deter fraud

b. Incentive – induces parties to reduce contract to writing

c. Advantages of Writing/Statute of Frauds

i. Prevents misunderstanding

ii. Avoids reliance on imperfect memory

iii. Reduces litigation costs to some extent

CONTRACT ENFORCEABILITY
I. Consideration

1. Principles
a. Consideration requires a mutual bargain for exchange
i. Bargain for exchange indicates solemnity, a recognition of commitment by both parties
ii. People expect something in return

b. With few exceptions, a contract must be supported by consideration to be enforceable (RSC, §17(1))
c. A promise is bargained for when one side gives something to the other in exchange for something else in return (RSC, §71(2))
d. Consideration need not be the inducing factor for the contract, but it must be present (RSC §81(1-2))
e. Giving money charitably that will be applied to a general pot is not binding
2. Johnson v. Otterbein University (pg. 606)
a. Alum pledged $100 to help pay off school’s debts then reneged
b. School’s return commitment “to use it as requested” was not valid consideration:  if he’d given money with conditions, that would be legally enforceable
i. There was no bargain – didn’t give money to induce return promise to pay off debt

c. Today, promissory estoppel could make it binding (some courts make charity binding even when no reliance)
3. Hamer v. Sidway (pg. 608) Nephew agrees to give up drinking until 21 for $5,000.
a. Uncle dies, nephew sues.
b. Consideration existed because bargain involved nephew changing his behavior and giving up certain freedom in promise of $ in return.
c. “A valuable consideration, in the sense of the law, may consist either in some right, interest, profit or benefit accruing to the one party, or some forbearance, loss, or responsibility given, suffered, or undertaken by the other”
d. Doesn’t matter that uncle derived no benefit
4. Hamer Hypo:

a. John promises to give NYU $100,000

b. NYU promises to build a University sponsored reading room in front of park to benefit community

c. Is this contract supported by consideration?

i. Yes because he can’t do this with his own $100,000
II. Past, Moral & Nominal Consideration
1. Different tests for consideration coming from following:

a. Consideration
b. Bargain (doesn’t require true haggling – just mere evidence)

c. Benefit or Detriment (not necessary – but 
d. provides evidence that there was a bargain)

e. Inducement (this is very important to establishing consideration)

2. Restatement 17(1) – formation of a contract requires a bargain in which there is a manifestation of mutual assent and consideration

3. Restatement 71 – to constitute consideration, must be bargained for

4. Restatement 79 – if consideration exists, no additional requirement of benefit/detriment

5. Moore v. Elmer (pg. 619)
a. Madame Sesemore (Moore) predicted that Elmer would die before 1900.  He wrote contract saying he would give her mortgage note + interest if she turned out to be right.

b. Mere favors cannot later be considered consideration.  Moore gave him free readings at the time – the court cannot view those as consideration now and enforce the contract.

c. Exception to past consideration = no consideration – when pre-existing duty discharged due to bankruptcy, then re-offered, there is consideration

6. Mills v. Wyman (pg. 620)

a. When sick son came to visit father, father so thankful to see him that he promised to pay for hospital bills in a letter after his son was healthy.

b. Son’s creditor comes to collect, but court rules that this is a promise not backed by consideration.

c. “It is only when the party making the promise gains something, or he to whom it is made loses something that the law gives the promise validity.”
d. Would have come out the other way if son was under 21 at the time.

e. Moral obligations are generally not factored when determining consideration because too much subjectivity in determining what moral obligations actually are
7. Webb v. McGowin (pg. 629) Webb drops brick on boss McGowin who pays $15 a month for life
a. When McGowin dies, his estate refuses to pay.

b. Court says consideration exists here - moral obligation was triggered because defendant had enjoyed a benefit from plaintiff’s performance – a duty was created

i. This is an example of the benefit-detriment concept of consideration

ii. Court thinks if they had been able to negotiate beforehand, they would have agreed to these terms, so quasi​-contract
c. Difference btwn this case & Mills v. Wyman – part-performance existed here
i. But part-performance could have meant contract only valid during McGowin’s lifetime

ii. One could argue that these two cases should have been ruled consistently

d. Restatement 86 

i. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

ii. A promise is not binding under the above if 

1. the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched or 

2. to the extent that its value is disproportionate to the benefit.

8. Schnell v. Nell (pg. 672)

a. Schnell, based on consideration of love of his wife and one penny agrees to pay $200 to Nell, two others

b. Court rules that this is nominal consideration – unconscionable contract, bargaining anomaly
III. Consideration Modification & Pre-existing Duty Rule

1. Restatement 89:  Contract modification is allowed if: 

a. the modification is “fair and equitable in view of circumstances not anticipated” at contract formation

b. allowed by statute or

c. justice requires enforcement due to material change of position in reliance on the promise. 

i. Or you can just draw up a brand new contract
2. UCC 2-209:  Contract modification needs no consideration.  Comment: But if the modification is forced under duress, extortion, or bad faith, it’s not binding.  (also must be signed)

3. Problem with strict “no modification without consideration” doctrine is that it prevents either party from renegotiating in real time of need
4. Stilk v. Myrick (pg. 634)
a. Captain provides higher wage after two men quit, but reneges when they get back to land.  
b. No consideration.  Court found that extra work in the face of abandonment was implicit term. The original contract had no quantitative measure of work.  Judge doesn’t see extra work part of consideration. 
c. Giving up a “right to breach” or simply paying someone not to breach isn’t consideration.  
d. This policy inhibits strategic behavior by either party.

5. Alaska Packers Ass’n v. Domenico (pg. 636) 
a. Fishermen in Alaska demand more money (because nets suck) or threaten to breach.  Captain agrees, then reneges when they return to California. 
b. Court says nets excuse was strategic behavior —pure extortion.  They weren’t agreeing to do any more than was already in the contract.
6. Brian Construction v. Brighenti (pg. 644) 
a. Builder agrees to construct a building, then discovers additional debris that needs to be removed.  They orally contract additional work for additional money.  
b. A modification agreement can serve as an independent and binding contract.  In this case, consideration was removal of extra debris.
IV. Promissory Estoppel – General, Construction Bids, Alternative to Breach of Contract
1. To prove promissory estoppel, promisee must show: (according to Restatement 90)

a. There was a promise (not illusory)
b. Promisee acted on reliance on that promise (must be reasonable reliance – comment b)
c. Promisor expected reliance

d. Enforcement must prevent injustice

2. Promissory estoppel encourages promisors to be clearer in their offers.

3. Courts can provide reliance or expectation damages but reliance usually preferable.
4. Ricketts v. Scothorn (pg. 701) Granddaughter promised money so wouldn’t have to work anymore
a. No consideration existed because leaving her job was not a “term in the contract”

b. But Ricketts could have reasonably expected Scothorn to leave her job and she relied on his promise.

c. Court finds contract based on promissory estoppel.  She receives reliance damages of promise, but not lost profits from not working.
5. Greiner v. Greiner (pg. 706) 
a. Widow contracts to give estranged son Frank land – he moves in before fighting with his brothers.
b. Was land inducement consideration?  Professor thinks so, but court argues that this was not an inducement to come home – the property just happens to be on his mom’s property

c. Court nonetheless said that there was expectation on both sides that contract would be followed through, so promissory estoppel applies.

d. Expectation damages (not specific performance or reliance).

6. Allegheny v. Bank of Jamestown (pg. 709)

a. Woman leaves $5,000 to Allegheny College for a memorial fund in her name.

b. Cardozo finds consideration here because of establishment of fund, advertising re: fund could occur (which didn’t).  Talks a lot about promissory estoppel, but really this is a case about consideration.

c. Under the Restatement, any donation to a charitable institution is a contract regardless of consideration, reliance (Which provision?)
7. Feinberg v. Pfeiffer (pg. 716) – pension case

a. No consideration here – pension simply offered as a “gift” (past consideration can’t apply)

b. Ms. Feinberg relied on pension, probably could not find another reasonable job (age 63, now has cancer) at the time so promissory estoppel applies.

8. For construction bid cases, reliance & limitations on ability to revoke offer based on Restatement 45, 87(1), 87(2), 90 & UCC 2-205
9. James Baird v. Gimbel Bros. (pg. 722)
a. Subcontractor (Gimbel) underestimates linoleum needed for project when it sends offer, wins contract.

b. Judge Hand doesn’t like one-sidedness of this arrangement where only one side can breach so says that promissory estoppel can’t apply
c. Alternative characterizations of this arrangement:

i. Submission of main bid = acceptance so enforceable contract

1. Hand says no since only one side has the ability to breach the contract

ii. Submission of main bid = creation of option to buy 

1. Hand says no because Gimbel wouldn’t want to subject itself to such a one-sided obligation

iii. Submission of main bid = reliance (would fall under promissory estoppel)

1. Hand says no since offer for exchange is not a promise until consideration received.  Can’t have promissory estoppel without a promise.

10. Drennan v. Star Paving Co. (pg. 725)

a. Similar facts to case above, except Traynor finds that promissory estoppel applies.

i. Difference from James Baird – Baird could have simply made its own bid & held subcontractor hostage – here, Star Paving’s name actually listed on contract.  Here, we know there is no strategic behavior going on as we have proof of reliance.

ii. Also, Traynor believed that subcontractor’s promise of irrevocable offer bound the contract to accept subcontractor if the contractor’s bid won while Hand did not believe in such mutuality of obligation.
b. Court awarded expectation rather than reliance damages, since reliance was hard to estimate (would have been difference btwn Star Paving’s bid and next-lowest bid that would have been accepted)
11. Goodman v. Dicker (pg. 730)

a. Dicker (franchisor) told franchise applicants (Goodman) that application being approved and expect initial delivery.  Application not approved but Goodman spent $110 in reliance on Dicker’s assurance.  
b. Goodman recovers on a warranty theory
c. Here, only $110 and start-up costs awarded, not expectation damages of profits from initial order.  
12. Hoffman v. Red Owl (pg. 732)
a. Red Owl promised Hoffman a franchise if Hoffman would invest $18,000, which Hoffman committed to do.   Hoffman took a number of actions (selling his bakery, moving his family, buying the site…) on the urging of Red Owl.  
b. Not normal promissory estoppel:  Red Owl’s promise was in exchange for something.  
c. Court doesn’t want to enforce agreement to agree, but recognizes value of preliminary negotiations so they “split the baby” – reliance damages instead of expectation damages.   

d. Professor thinks that they should have awarded lost profits from the store he sold.

V. Promissory Estoppel – Limiting Cases

1. Blatt v. USC (pg. 752) – more of an illusory promise since said Blatt would be considered for Order of the Coif.  No promissory estoppel since working hard, giving up leisure time not considered detrimental.
2. Spooner v. Reserve Life Insurance (pg. 755) – illusory promise of bonus that could be revoked at any time.  Here, there was detrimental reliance but no enforceable promise that was relied upon.
3. Ypsilanti v. GM (pg. 758) – lower court there was a promise to keep GM’s production in MI in order to receive tax abatements, but evidence from town hall meeting by appellate court indicates otherwise.
4. Alden v. Vernon Presley (pg. 772) – after finding out Elvis’s estate wouldn’t pay, Alden still went through with her divorce (seems like Luten Bridge) so reliance not reasonable according to court
5. Cohen v. Cowles Media (pg. 776) – once Supreme Court says no 1st Amendment problems, court rules that upholding newspapers’ promise to not reveal source (based on newspaper employee testimony) would be unjust to Cohen; maybe could have found that upholding secret identity was actually consideration but court says that there was no intent to be legally bound
PERFORMANCE
How is buyer protected in case of non-conforming tender?

· Reject good (UCC 2-601)

· Revoke acceptance (UCC 2-608)

· Sue for breach of warranty

· Express

· Implied

· Bring Torts/Products Liability case

I.Implied Duty of Good Faith Performance
1. Good faith requirement - UCC 1-203, Restatement 205 comment a – can’t be disclaimed, not a default rule. 
a. Parties can’t take advantage of gaps in a contract.
2. When have lessor, lessee arrangement tied into sales, focus on lessor’s action:
a. Does it shrink the total size of the pie btwn both parties?
i. As long as the decision is one that increases the size of the overall pie and the motive is not at the expense of the other party, then conclude that the decision is made in good faith.

3. Goldberg 168-05 Corp. v. Levy (pg. 799)

a. Levy’s rental = $13,800 + 10% of gross sales

i. But if sales drop below $101,000, then Levy can cancel lease.

b. Levy shifts sales to another store so that sales fall below $101,000 so can get out of lease.

c. Here, Levy reduced size of pie – took unfair advantage of contract terms so should pay damages.

4. Mutual Life v. Tailored Women (pg. 800)

a. Tailored Women adds 5th floor of the building – unlike other floors, that lease not tied to sales.

b. Tailored Women moves merchandise to 5th floor, sells there

c. Majority allows it since moving to bigger, better space will increase sales & thus size of overall pie

d. Dissent thinks this move was in bad faith, will shrink overall pie

5. Stop & Shop v. Ganem (pg. 806)

a. Stop & Shop decides doesn’t want to use space as supermarket anymore – minimum rent applies along with percentage of gross sales above a certain level
b. Court thinks that by focusing on other locations, size of pie may be increased.  Also minimum rent is fairly substantial and had been years since Ganem received percentage of gross sales.
II.Implied Warranties
1. Role of warranty:

a. Insurance

b. Efficient reduction of product failure

c. Signaling/Revealing information
d. Effective allocation of risk

i. Seller in better position to keep refrigerator motor running, buyer in better position to keep refrigerator door in good position

ii. Think of moral hazard implications

2. Sellers typically disclaim any implied warranties & only provide warranties for repairs for a short period in order to
i. Shape consumer expectations

ii. Force consumers to take care

iii. Lower price of product

3. If warranty broken, buyer entitled to expectation damages (good as warranted – good received) - UCC 2-714(2)
4. UCC 2-314 Implied Warranty: Merchantibility
a. Applies to ordinary purpose, reasonable expectations of goods that seller sells

5. UCC 2-315 Implied Warranty: Fitness
a. Implied warranty if good being used for particular purpose and  the seller has reason to know of that purpose
i. Buyer must rely on seller’s assurance of that purpose, seller should (?) be aware that buyer is relying

6. Step-Saver v. Wyse (pg. 814)

a. Step-Saver tries to argue that UCC 2-314 (merchantability) applies, but Wyse’s terminals were generally compatible throughout the market & had been tested.  
b. Defect was compatibility with other programs – merchantability doesn’t cover this.

i. Fitness would apply if Wyse knew Step-Saver was buying terminal to process software, Wyse providing terminals for purpose of working with software

7. Example – seller assures buyer that shoes are perfect for hiking, when in actuality for running

a. Typically, this falls under UCC 2-315, but if buyer is running or hiking expert, court could conclude that buyer didn’t reasonably rely

III.Express Warranties
1. Under UCC 2-313
a. (1)(a) Affirmation of fact or promise becomes basis of bargain

b. (1)(b) Goods must then conform to seller’s description

c. (1)(c)  Supplemented if model or sample is basis of bargain

d. (2) – Seller’s opinion or affirmation of value does not create warranty

2. Royal Business Machines v. Lorraine Corp (pg. 818)
a. Saying that copy machines would not cause fires, were tested & ready to be marketed were express warranties
b. However, assertions regarding profitability, quality, frequency of repair were puffery, not express warranties
c. Assertions re: replacement parts not express warranties because don’t deal with the product being sold.
3. CBS, Inc. v. Ziff-Davis (pg. 824)
a. Ziff assured CBS that its accounting was done according to GAAP.  CBS was skeptical, but believed them – conducted its own investigation before finalizing agreement.  Once agreement finalized, CBS sues for breach of warranty.
b. CBS argues that it agreed to price of agreement based on assurances, those turned out not to be true.  Investigation took place after initial agreement.
c. Majority agrees with CBS’s argument that the warranty is a bargained-for reliance, though dissent argues that price included CBS’s right to investigate.
IV.Warranty Disclaimers

1. UCC 2-316 says implied warranties disclaimed with either
a.  “as is” or “with all faults” so long as 
i. buyer examined goods as fully as he desired or refused to examine goods
ii. in course of dealing, course of performance, usage of trade, implied warranty can be disclaimed
b. Or, conspicuous exclusion in writing
2. Can’t disclaim consumer protection statutes or unconscionably disclaim
3. An affirmation that creates an express warranty can’t be disclaimed with an “as is” clause (UCC 2-313 comment 4)
4. Schneider v. Miller (pg. 832)
a. Schneider bought Impala but bottom rusted out and cannot be driven safely.  Gave it a test drive, familiar with car, “as is” clause in contract
b. Court ruled that no warranty applied – without “as is” clause, price of car would have been greater.
V.Remedy Limitations & Repair/Replace Warranties

1. UCC 2-719(1) provides that contract may limit remedy

a. But if remedy fails it essential purpose, UCC 2-719(2) provides that victim can invoke default remedies

i. If this occurs, exclusion of consequential damages still survive in consumer contracts, but not in commercial contracts (unless unconscionable) UCC 2-719(3)
2. If seller cannot repair despite warranty, buyer can revoke acceptance, recover price paid & seek damages (See UCC 2-719(2), UCC 2-608, UCC 2-711)

a. But buyer not entitled to replacement from seller unless good faith requires it.
BREACH
What can party do when didn’t get what she bargained for?

· Not pay – perfect tender rule

· Pay now, sue later

· If breach material, don’t pay

· If breach immaterial, pay but deduct difference in value

I.Substantial Performance
1. Jacob & Youngs v. Kent (pg. 867) Reading Pipe case
a. Cardozo thinks pipe similar enough (no evidence of idiosyncratic value), so not worth tearing down house to replace pipe.  Court provides negligible damages for difference in value of pipe, although dissent is unhappy.
b. “In most cases, the cost of replacement is the measure unless the cost of completion is grossly out of proportion to the good to be attained.  When that is true, the measure is the difference in value.”

c. Court’s concern – homeowners could behave strategically – builders could be found liable for any slight discrepancy with what the contract ordered

i. This might disadvantage future Kents since if this is known ex ante, costs of building will increase greatly

II.Anticipatory Repudiation & Assurance of Performance
1. UCC 2-610: When either party repudiates, aggrieved party may

a. Await performance of repudiating party

b. Resort to any remedy for breach (2-703 or 2-711)

c. In either case, suspend his performance

2. UCC 2-611 – Retraction of Anticipatory Repudiation

3. Difficult when have a case where one side has reason to believe the other will not perform

a. If one side expects non-performance & stops performing themselves, runs the risk of being sued for breach
4. Albert Hochster v. Edgar De La Tour (pg. 876) Courier tour cancellation
a. Defendant wrote letter with 20 days to go declining services.  Even though he finds another job during this period, plaintiff brings suit.

b. Court points to preparation work done in reliance – defendant should owe reliance damages even though repudiated before contract to go into effect.

i. Would be a waste for plaintiff to wait for the day that contract begins to sue

5. Harrell v. Sea Colony (pg. 879)

a. Harrell buys condo from Sea Colony, but financial situation worsens, asks Sea Colony to get out of contract.
b. Sea Colony agrees, but Harrell had conditioned its request on return of deposit which Sea Colony refuses.

c. Sea Colony argues that Harrell repudiated; Harrell argues that Sea Colony breached.

d. Rule: Anticipatory breach requires a definite & unequivocal manifestation of intent on the part of repudiator that he will not render the performance when time for contract arrives.

i. So, since this was not the case, Sea Colony owes Harrell something – remanded to trial court to determine what:

1. If Sea Colony breached, then maybe expectation damages

a. Would expectation damages be specific performance?  Or nothing since Harrell couldn’t afford to pay?

2. If Sea Colony didn’t breach, only reliance damages (refund of deposit)

6. Scott v. Crown (pg. 885)

a. Scott selling wheat to Crown, but learns that Crown is not a trustworthy buyer.
b. Scott refuses to give truck driver delivery, sends letter 2 weeks later after trying to get hold of Crown by phone.  Crown can’t cover at that point.

c. Court says assurance not sought in accordance with UCC 2-609  

i. This looks like court’s own interpretation of 2-609 – nothing in the language seems to indicate timing of initial request
III.Material Breach
1. Doctrine of material breach balances out competing goals of protecting promisee, preventing strategic behavior
a. If party materially breaches contract, other side can consider the contract cancelled.

b. If party partially breaches contract, other side has to continue, but can collect damages afterwards

2. Restatement 241 – 5 factors to determine material breach which protect promisee, prevent strategic behavior
a. Extent to which injured party deprived of benefit he reasonably expected

b. Extent to which injured party can be adequately compensated for part of benefit he will be deprived

c. Extent to which party failing to perform will suffer forfeiture

d. Likelihood that party failing to perform will cure his failure

e. Extent to which behavior of party failing to perform comports with good faith, fair dealing

3. UCC 2-602, 2-608 allow the buyer to reject or revoke non-conforming goods.  Rejection under 2-602 can be for any minor defect which the seller has the right to cure under 2-508.  Revocation under 2-608 must be due to a substantial defect, which the buyer has the burden of showing exists.

4. UCC 2-711 provides remedies for rejected or revoked goods: (UCC 2-714 covers remedies for accepted goods)

a. Cancel contract

b. Cover

c. Recover market price minus contract price under UCC 2-713 (assuming non-delivery)

d. Specific performance, if appropriate

e. No consequential damages (UCC 1-106 provides for those)

5. Policy: What would the parties have wanted ex ante?

a. Incentives: avoid excessive care by the performing party (and resulting high price)

b. Risk allocation
6. B&B Equipment Co. v. Bowen (pg. 891)

a. B&B sells Bowen 100 shares of stock to secure his employment.

b. Bowen ignores employment duties – gets fired.  Counterclaims for full value of shares of stock.

c. Court says Bowen materially breached since purpose of contract was to secure his employment.  Also, analyzes elements of Restatement 241 to reach conclusion.

7. Lane v. L.B. Foster (pg. 894)

a. Foster – contractor for bridge, Lane – subcontractor that coats steel materials

b. Lane’s steel coating was not up to snuff for Ohio regulators.  Foster sought assurance that Lane would provide coating under its 2nd contract, but Lane demanded payment first.

c. Foster seemed to partially breach by not paying remainder of first contract.

i. But Lane didn’t give adequate assurance under UCC 2-609, so Foster basically in its rights to do what it did.

ii. Looks like Lane was trying to strategically get out of bad contract.

8. Shawn Kemp (pg. 901)

a. Issue whether Exclusivity Clause, Anti-Disparagement Clause are material in contract – Kemp mentioned old Nikes in an interview, called Reeboks throwaways

b. Is Reebok strategically trying to get out of contract?  At this point, Kemp sucks and is obviously being overpaid by Reebok.

c. Entertainment contracts can be difficult generally due to idiosyncratic demands by entertainers

i. But if all elements to a contract are material, contracting costs skyrocket.

9. Ramirez v. Autosport (pg. 903)

a. Ramirezes want van, but Autosport keeps pushing them off, not renegotiating fairly

b. Ramirezes do not accept van initially in accordance with UCC 2-606.  Instead, they reject in accordance with 2-601, which entitles the buyer to either reject, accept, or partially accept goods that do not meet the perfect tender rule.  UCC allows buyers to reject any non-conformity prior to acceptance.
c. Ramirezes notify Autosport of their breach after payment in accordance with UCC 2-607 and revoke acceptance timely under UCC 2-608.  Revocation is allowed only if defect substantially impairs value to the buyer and it is the buyer’s burden to prove this.
d. Ramirezes receive damages then in accordance with UCC 2-711
e. After Ramirezes’ rejection under UCC 2-606 or revocation under UCC 2-608, Autosport had a right to cure under UCC 2-508, but it failed to do so.
i. Downsides of right to cure under UCC 2-508:

1. Delay to buyer

2. Less incentive for seller to provide perfect, conforming goods on time

10. Buyer can reject goods if there was a delayed shipment and the delay is material under UCC 2-504
11. Groves v. John Wunder (pg. 913)

a. Wunder leases Groves’ land but deliberately breaches, leaving land in poor condition

b. Cost of work to restore property to condition in contract = $60,000 but total value of property would only be $12,160 if work done

c. Court says Wunder should perform contract as promised since restoration was central to the contract; to do otherwise would reward Wunder’s strategic behavior. 
i. Dissent argues that there is no evidence of any idiosyncratic attachment to the land that would justify the $60,000 expenditure
12. Peevyhouse v. Garland Coal Mining Co. (pg. 918)

a. Similar facts to above – Garland uses Peevyhouse’s land but improvements would cost $29,000 to improve the home’s value $300

b. Court argues that it would be economic waste to award anything greater than $300 (they may not spend the award on fixing the land) and remedial work was incidental to purpose of contract.

i. But they ignore the idiosyncratic value – Peevyhouses wouldn’t have entered contract if not for agreed-upon remedial work

c. Dissent argues that defendant got the benefit of the contract & should not be allowed to breach in bad faith; Peevyhouses expressly included the remedial work in the contract

d. Peevyhouses could have protected themselves contractually by:

i. Stipulating damages

ii. Enforcing specific performance in the event of breach.
13. Efficient solution in Peevyhouse & Garland: Buyer and seller can negotiate for a side payment rather than receiving performance so that both parties are better off.

14. Restatement 348: If a breach results in unfinished construction and the loss in value to injured party not proved with certainty, damages may be based on

a. Diminution in market price cause by breach (Peevyhouse) or

b. Cost of completing performance or remedying defects if cost not disproportionate to loss in value to him (Garland)

DEFENSES TO CONTRACTUAL CAPACITY

I.Incapacity, Incompetence, Insanity, Intoxication, Infancy
1. Restatement 15 Insanity: If a person enters a contact by reason of mental illness or defect, the contract can be voidable if

a. he is unable to understand the nature or consequences of the transaction OR
b. he is unable to act in a reasonable manner in relation to the transaction & the other party had reason to know of his condition at the time the contract was entered

2. Restatement 16 Intoxication: If a person enters a contract due to intoxication, contract can be voidable if

a. he is unable to understand the nature or consequences of the transaction and the other party knew or had reason to know of his condition at the time contract entered.

3. Restatement 14 Infancy/Minors: Minors enter voidable contracts until age 18 (exceptions for necessity)
4. Restatement 13 Incompetence: Those under guardianship due to incompetence enter void contracts

5. Borat – if plaintiffs were aware of where they were taken & what they were told, then it is like Lucy v. Zehmer
6. If Dakota Fanning signs a contract herself, then it is voidable.  If her counsel signs it, contract is not voidable.

II.Defective Assent/Misrepresentation
1. Not every misrepresentation cancels a contract.  Has to be:

a. Material Restatement 162(2)
b. Relied upon Restatement 167
2. Halpert v. Rosenthal pg. 966 Termite case
a. Misrepresentation was material because Rosenthals specifically asked.  Real estate agent made statement to induce assent, but did not have basis for saying what she said.

b. Situation covered by Restatement 162(1) – misrepresentation is fraudulent if speaker intends assertion to induce assent knowing likelihood of recipient assenting based on statement and

i. Knows or believes that assertion not in accord with facts or

ii. Does not have confidence in the statement or

iii. Knows that does not have basis for assertion

c. If misstatement with no intent to deceive, then only get restitution damages; if fraudulent intent to deceive, can get expectation damages

d. This is not a warranty situation – warranty is a specific term in the contract, this is just an inducement to make contract.  Merger clause in written contract, so can’t be considered warranty.

3. Byers v. Federal Land Co. pg. 972
a. Court ruled misrepresentation of ownership, price of land not material but misrepresentation of possession of land was because buyer relied on rental income from secondary contract.
b. Would have come out differently if buyer put special trust in opinion of seller (like Arthur Vokes)

4. Restatement 164 – Contract voidable when reliance justified AND assent induced by 

a. Fraudulent misrepresentation or

b. Non-fraudulent, non-negligent misrepresentation of material fact

5. Restatement 161 – Nondisclosure equivalent to assertion if:

a. Made previous assertion that was a misrepresentation

b. Knows that disclosure would correct mistake as to other party’s basic assumption of fact

c. Other person entitled to know because of relation of trust btwn them

6. Vokes v. Arthur Murray pg. 975 Dancer case
a. Covered by Restatement 169 – if assertion is an opinion, recipient can’t rely on it unless

i. Recipient is in relation of trust such that it is reasonable to rely on the statement

ii. Believes that speaker has special skill or judgment with regard to subject matter

iii. Particularly susceptible to this type of misrepresentation

7. Vokes shows susceptibility of consumers – thus, some limitations on types of contracts

a. Gym memberships can’t last longer than a year

b. Can’t waive right to bankruptcy

c. Can’t enter surrogacy agreement (“Baby M” – no misrepresentation in contract pg. 979)

III.Duress
1. Duress says that contracts made against free will are voidable – only covers improper threats

2. Ex ante – policy of not enforcing contracts made under duress tells those tempted to use violence not to

3. Credibility test – if threat not credible, then assenter will not likely feel they are truly under duress

4. Hypo I – “assign me your home or I’ll inject you with deadly bacteria”

a. No contract under Restatement 175 – manifestation of assent induced by improper threat leaving victim no reasonable alternative

b. Restatement 176(1)(a) – Improper threats include crimes or torts.  (1)(c) covers bad faith.
5. Hypo II – “assign me your home or I won’t give you the antidote to your deadly infection”

a. No duty to cure exists, so no duress in this case.

b. Status quo notion – obligation not to reduce status quo, but no obligation to improve it
6. Hackley v. Headley (pg. 984)

a. Difference in opinion of value of logs based on different scales, but HHHHeadley agrees to lower price because can’t afford to wait for money

b. No duress – court fears that otherwise would be problematic – ordinary negotiation would be circumvented by party professing to be in need; to rule otherwise may discourage contracts with poor ex ante
7. Austin Instruments v. Loral pg. 988
a. Loral enters contract to provide radar sets to Navy, sign Austin to be their subcontractor

b. Austin threatens to, stops delivery unless Loral accepts entire offer for 2nd contract, agrees to substantial price increases under first contract

c. Austin sought out 10 other subcontractors, but could not do work in time, so begrudgingly assented

d. Court says finding of duress appropriate when

i. Party cannot cover – no reasonable alternatives (Restatement 175)

ii. Normal remedy at law inadequate to cover breach (applies in this case because breach would have meant devastating loss of reputation, foreseeable end to future contract with govt)

e. Could also be considered contract modification with no consideration which would be considered fine under  UCC 2-209
i. However, if contract modification made in bad faith (which it seemingly was), then UCC 2-209 would not apply (see Alaska Packers)

8. U.S. v. Progressive pg. 992
a. Crane Company tries to do same as Loral, except never communicated to Progressive that it was accepting modified contract begrudgingly

b. Since Progressive’s suffering from higher costs, this is natural example of UCC 2-209
IV.Undue Influence
1. Restatement 177 – applies when party under the domination of a person who by virtue of relation btwn them is justified in assuming party will not act inconsistently with his welfare.

a. Contract becomes voidable if assent induced by undue influence.

2. Odorizzi v. Bloomfield School District pg. 996 Gay teacher
a. Court says undue influence applies here = “pressure which works on mental, moral or emotional weakness to such extent that it approaches boundaries of coercion”

b. Odorizzi 6 factors to determine undue influence:
i. Discussion of transaction at unusual time

ii. Consummation of transaction at unusual place

iii. Demand that transaction be completed immediately

iv. Multiple persuaders on dominant side vs. single party

v. Absence of 3rd party advisers

vi. Statements that no time to consult advisers or attorneys

V.Unconscionability
1. Has to pertain to a specific term or terms in contract – simple behavior can’t be unconscionable
2. Can’t contract around unconscionability – not a default rule.

3. Courts do not investigate adequacy of consideration (Restatement 79) unless contract is unconscionable

4. Two elements of unconscionability: (most courts require both, some require only one)

a. Substantive: Actual terms & implications of contract

b. Procedural: One side has all bargaining power – other side unaware of certain terms

5. Unconscionability covered by UCC 2-302, Restatement 208
a. Both allow partial contract without unconscionable term or limiting of application of unconscionable term if applicable so that contract not cancelled completely.

6. Williams v. Walker-Thomas pg. 1010 Furniture company replevin
a. Based on wording of contract, furniture company repossesses all products it had previously sold to woman when she misses payment for stereo.

b. Court determines her consent wasn’t valid because terms were hidden, difficult for layperson to understand

c. Williams said she didn’t read contract, but as shown by Carnival Cruise, that is not valid defense

d. Court proposes 3-part test:

i. Gross inequality of bargaining power

ii. Unfair substantive terms

iii. No reasonable opportunity to read terms

e. But this could be bad for future Williams – may be the only way to get credit, keep interest rates manageable

i. Public policy – maybe education programs for consumers than contract system to keep consumers informed

ii. But allowing unconscionability would cause companies to compete for consumer ignorance

f. Court remands because more fact-finding needed to prove unconscionability – district court begrudgingly allowed contract noting that statute would not have allowed it in DC 

7. Wille v. Southwestern Bell pg. 1018 Yellow Pages screw-up
a. Wille has to spend money advertising in other forums but Yellow Pages has clause that they are only liable for their mistakes, not for repayment of outside advertising fees.

b. Court says no unconscionability here: points to longstanding relationship, lack of unequal bargaining power, plaintiff’s familiarity with contracts & terms don’t shock the conscience.

VI.Mutual Mistake
1. Different than ambiguous terms cases like Raffles v. Wichelhaus – not separate misunderstanding of term; in these cases, both parties wrong in same direction

2. Restatement 152 – if mistake of basic assumption has material effect, contract is voidable unless party bears risk in accordance with Restatement 154
a. Restatement 154 – party bears risk of mistake when

i. Risk allocated to him by agreement of parties OR
ii. Aware that has only limited knowledge OR
iii. Risk allocated to him by the court

3. Policy considerations: 
a. Incentives: Who is in better position to avoid mistake?

b. Risk allocation: Did the parties allocate risk?  Who is more efficient risk-bearer?
4. Sherwood v. Walker pg. 1029 – Rose the cow case

a. Court looks at price of cow & determines it was based on non-breeding cow

b. However, since chances were so low that it could breed, maybe it was priced in (price is poor indicator)

c. Dissent thinks that Sherwood might have bought cow hoping he could make it breed

i. Analogous situation - if there would have been meat shortage & price would have gone up, same result

d. Sherwood type analysis doesn’t exist anymore
5. Nester v. Michigan Land & Iron Co. pg. 1037
a. After several attempts, negotiations Nester purchases timber but turns out to be poor quality

b. Court finds that Nester assumed the risk – his agent examined timber personally

6. Wood v. Boynton pg. 1040 $1 diamond case
a. Ms. Wood had admitted limited knowledge at time of contract in accordance with Restatement 154, so she bore the risk of mistake

b. Ms. Wood also had numerous opportunities to discover stone was a diamond while in her possession

7. Lenawee County Board of Health v. Messerly pg. 1043
a. Pickles buy house from Messerlys – turns out property flowing with raw sewage

b. Since “as is” clause in contract, risk allocated to Pickles in accordance with Restatement 154
8. In recent years, courts less apt to rescind contract, more apt to assign risk to a party

a. This gives impetus to parties to assign risk in contract because unpredictable what courts will decide.

9. Parol evidence not factored in with mutual mistake cases

10. While can’t contract out of unconscionability or incapacity, can contract out of mutual mistake with “as is” clause

VII.Unilateral Mistake
1. Objective of courts to determine which terms parties did agree on or should be deemed to agree on

2. These cases assign restitution damages because contract being broken apart.

3. Restatement 153 – Where mistake of one party to basic assumption has material adverse effect, contract voidable if party does not bear risk and

a. Would result in unconscionable contract OR
b. Other party has reason to know of mistake or fault of mistake

4. Policy reasons for generally upholding contracts despite unilateral mistake:

a. Promotes efficiency in starting up contract

b. Enhances trust

c. Incentives to subcontractors to carefully review bids before sending

d. Courts can allocate risk if need be

e. Prevents strategic behavior by subcontractors – “whoops, I left out an item.  My bad.”

i. But, if other party knows of mistake, that is grounds for rescission.
5. Tyra v. Cheney pg. 1052
a. Contractor quotes bid over phone, but when sends in writing, leaves out one component.

b. Court says offends objective theory of assent since party knew of verbal offer.  When party takes advantage of mistake, there is no agreement.

c. Desire to punish knowledgeable party in this case because taking advantage, allows strategic behavior

d. Drennan v. Star Paving pg. 1054 similar, but in that case, agreeing party didn’t know of mistake

6. Laidlaw v. Organ pg. 1055
a. Organ finds out Treaty of Ghent just signed, purchases tobacco from Laidlaw

b. Laidlaw asks if there is anything he should know to which Organ doesn’t respond.

c. Supreme Court acknowledges difference in knowledge level btwn parties – accepts this to be the case in contractual situations generally

d. No duty to disclose because parties would free-ride on knowledge obtained, paid for by others

e. Today, could have been deemed a problem under Restatement 161(b) since mistake dealt with basic assumption, but only if non-disclosure deemed to be in bad faith.

f. Follow-up Hypos: if you find the knowledge through your own efforts, then valid contract; if you stumble upon knowledge, then contract may be voidable

i. Kronman – deliberately acquired vs. casually acquired info

ii. Cooter – productive vs. distributive result – look towards whether party obtaining land or property would put it to better use
iii. Barnett doesn’t care how information acquired – should just act on it
VIII.Impracticability

1. These cases deal with ex post issues, not ex ante
2. Force Majeure clause – parties can opt out of liability due to occurrences outside their control

3. Policy considerations here apply to allocation of risk
4. Paradine v. Jane pg. 1061 – absolute liability in contract

5. Taylor v. Caldwell pg. 1064
a. Theater burns down – court says implied in contract that theatre must still be standing for contract to be valid

b. Reconcilable with Paradine?

i. Land could still be used in Paradine – not destroyed

ii. Assumption of risk in Paradine since Jane had already taken land – not so here

c. In these cases, look at best party to bear risk – in this case, theatre owner since could insure

6. Restatement 261, 263 consistent with Taylor v. Caldwell.

7. Other applicable Restatements: 262, 264, 265, 266, 272
8. UCC 2-613 – if goods suffer casualty with no fault of either party before they get to buyer,

a. If loss is total, contract void

b. If loss partial, buyer can inspect and decide whether to void contract or renegotiate
9. Commercial Impracticability – Eastern Airlines v. Gulf pg. 1072, Lloyd v. Murphy pg. 1077
a. In both cases, parties suffering from market price change had reason to know of risky market, so courts ruled commercial impracticability did not apply

b. See comments to UCC 2-615 for examples of commercial impracticability
IX.Frustration of Purpose

1. Krell v. Henry pg. 1077 – coronation

a. Court here determines that purpose of contract was frustrated; therefore, contract voidable

b. In order to rescind for frustration of purpose, has to be central to the contract – in this case, court found that it was implied, especially since loft being advertised for specific purpose of viewing coronation

2. Courts typically let costs lay where they lie and cancel remainder of contract, but different jurisdictions have different approaches
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